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DISCUSSION 
 
Talbot County has submitted a text amendment to their Critical Area Program for approval by 
the Critical Area Commission. The bill amends several sections of the County Code relating to 
erosion control measures and structures above mean high water (MHW), private piers, and 
Critical Area Buffer establishment requirements. The proposed changes that directly impact the 
County’s Critical Area Program are noted below and a copy of the bill is attached to this staff 
report (Attachment 1). Bill No. 1528 was approved by the County Council on April 25, 2023. 
The changes to the Talbot County Critical Area program are not effective until Critical Area 
Commission grants approval. 
 
Proposed Amendments 
 
Section 190-15.10.H. Shoreline Development Buffer 
 
Talbot County Code Chapter 190-15.10 contains the Habitat Protection Area provisions of the 
Critical Area overlay zone. Part H. lays out the intent of the Shoreline Development Buffer, 
minimum width, and references additional parts of the Code for specific standards. This bill 
would add a new provision to Part H that would allow for erosion control measures and 
structures to be built above MHW on shorelines for which the bank is at least 4 feet in height. 
Certain standards apply, including a determination from the Maryland Department of the 
Environment (MDE) on the appropriateness of a structural measure, and a County-approved 
Buffer Management Plan and zoning certificate.  
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Section 190-31.2.A. Piers and related facilities (community and private, Number of piers, 
community piers, private piers, compensation. 
 
Talbot County Code Chapter 190-31.2 contains provisions for piers and related facilities under 
the Marine Uses section of the code. Part 31.2.A.1 was amended to add provisions allowing for 
the construction of two piers on one lot, provided that the lot is over 40 acres in size, fronts two 
bodies of water and one pier is allowed per body of water. The language limits one pier per lot if 
the lot is further subdivided and prohibits the consolidation or reconfiguration with other 
adjacent lots in a manner that would be inconsistent with the Critical Area Commission’s lot 
consolidation and reconfiguration regulations (COMAR 27.01.02.08).  

 
Part 31.2.A.4 was amended to strike private pier as an accessory use and instead allow it as a 
primary use, either by right or by special exception. A dwelling is required on a lot with a private 
pier, except under the following circumstance in which it can be allowed by right: the residential 
lot could accommodate a dwelling of at least 1,000 square feet; driveway access is reviewed by 
the Department of Public Works; and Buffer mitigation and planting is provided. Under the 
special exception criteria, a private pier may be located on a lot without a dwelling under the 
following circumstance: the riparian lot was subdivided by a road from the original non-riparian 
lot that does have a dwelling; the riparian lot remains in common ownership; and the property 
otherwise meets the requirements for a private pier. In all other instances, a primary dwelling or 
grandfathered foundation is required for a private pier to be constructed. The standards for 
authorizing a pier as a special exception previously existed in the County Code under the 
Accessory Use standards.  
 
The remaining edits to 190-31.2  do not specifically impact the County’s Critical Area Program, 
but relate to private pier length, lateral lines and lateral line setbacks, platform size, the legal 
nonconforming status of a pier, and provisions that allow for the modification, reconfiguration, 
reorientation, reconstruction, and the demolition and replacement of a legally nonconforming 
pier in a different location. Lastly, the text amends the definition of a boathouse, platform areas, 
and raised walkway.  
 
Consistency with Critical Area Law and Regulations 
 
Commission staff reviewed an earlier version of the bill and provided County staff with general 
feedback. While most of Commission staff’s initial comments and questions were addressed in 
later iterations of the text amendment, the proposed new provision allowing shore erosion 
measures and structures in the Buffer poses several questions and concerns. The text would 
explicitly allow for Buffer disturbance associated with certain types of erosion control measures 
or structures which are not a permitted activity in the Buffer unless it was associated with an 
MDE-approved shore erosion control activity. For example, the language would appear to allow 
structural measures such as bulkheads in the Buffer that would not touch MHW and therefore not 
require MDE authorization. Critical Area law and regulations allow shoreline stabilization, and 
therefore disturbance to the Buffer, consistent with other State laws and regulations. This 
language potentially provides a pathway for increases in Buffer disturbance and could have 
unintended and adverse consequences to the State’s prioritization of nonstructural shoreline 
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stabilization measures where appropriate. Moreover, the language lacks a defined process and 
criteria to accurately base a determination for structural “appropriateness” given that MDE has 
no regulatory jurisdiction above the MHW line.  
 
The remaining changes to 190-31.2 do not affect the County’s Critical Area program. However, 
we are providing a summary of those comment in more detail in the next section of this staff 
report for information for the County. Based on review by staff from Maryland Department of 
the Environment, the changes may not be entirely consistent with MDE law and regulations 
regarding piers.  
 
State Agency Comments 
 
Commission staff coordinated with the Maryland Department of Natural Resources Chesapeake 
and Coastal Services (DNR CCS)1 and the Maryland Department of the Environment’s (MDE) 
Wetland and Waterways Division to seek input on how this proposed text may impact/conflict 
with State goals and regulations. See Attachment 2 for the complete list of comments received.  
 
DNR CCS has several concerns over the new provision under Section 190-15.10.H that would 
allow for hardened structures and erosion control measures above MHW. DNR CCS shares 
similar goals with MDE under their jurisdiction of the Living Shorelines Protection Act, which 
includes emphasizing the importance of nature-based projects, such as living shorelines, to help 
address escalating risks from extreme weather and climate-related events and to support the 
ability of habitat to naturally change over time as conditions evolve. Any hardening of the 
shoreline above MHW would reduce the ability of the shoreline and Critical Area Buffer to 
attenuate storm impacts and flood events. Additionally, shoreline areas where a nature-based 
approach would be anticipated to be successful are also areas where wetland and near-shore 
habitat migration is anticipated to provide long-term resilience benefits to the property as well as 
to adjacent properties, communities, and to State natural resources. Hardening of these areas 
would prevent the natural migration of habitat to provide enhanced protection ability over time. 
Furthermore, the hardening of the shoreline will increase the probability of toe scour2 landward 
of the erosion control structure which will result in the further diminishment to natural beaches 
and/or wetland habitat.  
 
Similarly, comments received from MDE noted the new provisions may undermine the intent of 
the Living Shoreline Protection Act, which requires improvements to protect a person’s property 
from shoreline erosion to consist of a nonstructural shoreline stabilization measure such as a 
living shoreline to help preserve the natural environment unless MDE issues a waiver. MDE has 
no regulatory authority above MHW unless private tidal wetlands or nontidal wetlands are 
                                                           
1Chesapeake and Coastal Service is a unit of the Maryland Department of Natural Resources that works to ensure 
that the state and its communities are equipped to better balance the often competing and occasionally conflicting 
demands and needs of Chesapeake and coastal resource use, economic development and conservation. Among a 
variety of services they provide the public and state and local partners, they also provide financial and technical 
assistance for nature-based solutions along the shoreline areas of the State.  
 
2 Toe scour is caused by wave refraction from an installed hardened structure (e.g. revetment or bulkhead) that 
results in scouring or erosion of land or vegetation channelward of the structure.     
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present, yet the proposal delegates the determination authority of a structural measure above 
MHW to MDE. There is no mechanism in place for MDE to review any erosion control proposal 
outside of MDE’s jurisdiction.  
 
MDE had additional concerns relating to the requirements for piers. Those concerns included 
defining “lateral lines” in permit review and how they intersect with neighboring property owner 
riparian rights. MDE is obligated to protect future riparian rights and is concerned the proposed 
text amendments may allow for waivers of setback in situations which could impact those rights; 
i.e. riparian waterfront owners could lose riparian rights without input in the County process.   
 
Refinement Review Process 
In reviewing proposals to amend a local Critical Area Program, the Commission must ensure the 
proposed changes meet the purposes, policies and goals of the Critical Area law and all Critical 
Area regulations. The Commission has four options for a decision: (1) Approve, (2) Deny, (3) 
Approve subject to conditions, or (4) Return with a list of changes to be made. In this instance, 
the County proposal includes some provisions that do not meet Critical Area regulations and 
other State law and some provisions which are consistent with Critical Area law and other State 
laws. 
 
STAFF RECOMMENDATION 
 
Commission staff recommends that the Commission concur with the Chair’s determination that 
this text amendment be processed as a refinement to Talbot County’s Critical Area Program.  
 
Further, Commission staff recommend the Chair return Bill No. 1528 to the Talbot County 
Council with the following change to be made: 
 

1. The County strike the language in County Code 190-15.10.H.5 authorizing erosion 
control structures and measures above mean high water, as this provision does not meet 
Critical Area law or COMAR 27.01 et seq.  
 

Lastly, staff recommends the Chair direct the County to work with Maryland Department of 
Environment to ensure the proposed amendments to Chapter 190 of the Zoning Code related to 
private piers is consistent with State law.  
    





































Talbot County Bill 1528
Review Comments from Maryland Department of the Environment (MDE)

and the Department of Natural Resources,
Chesapeake and Coastal Services (DNR, CCS)

Maryland Department of the Environment

From Tammy Roberson -MDE-

MDE is concerned the updated Section 190-15.11 Habitat protection areas; habitat

protection plansmay undermine the intent of the Living Shoreline Protection Act which

requires improvements to protect a person's property against shoreline erosion must consist of

marsh creation or other nonstructural shoreline stabilization measures that preserve the natural

environment unless a waiver is obtained. The proposal identifies structural erosion control

measures above mean high water are permitted if the Department of the Environment

determines appropriate. MDE has no regulatory authority above the mean high water line

unless private tidal wetlands or nontidal wetlands are present. Therefore, there is no

mechanism in place for MDE to review any shoreline erosion control outside MDE's jurisdiction.

However, MDE maintains on-line maps of shorelines that identify shorelines appropriate for

structural shoreline stabilization measures. These maps are part of MDE's living shoreline

waiver process that is identified in COMAR 26.24.04.01-1. Referencing the MDE maintained

maps would be an appropriate mechanism to determine where a structural erosion control

measure is appropriate.

The introduced bill is not consistent with State law. While the Department allows a pier to

encroach over the extended construction setback lines when approved by the appropriate

County process, the State cannot approve the crossing of the County approved extended

property lines due to the Department's obligation to protect future riparian rights. Furthermore,

the Department also has concerns that individual adjacent property owners should not be

determining and approving extended property lines and waivers of setbacks without the County

ensuring that there is not a net negative "taking" of riparian rights on other properties along the

shoreline. This could result in a future riparian waterfront property owner losing without input,

their rightful riparian access.

TC Bill 1528 - Attachment 2
Page 1

mailto:tammy.roberson@maryland.gov


Department of Natural Resources, Chesapeake and Coastal Services

From Catherine McCall -DNR-

● The Department of Natural Resource (DNR) has concerns with the new provisions in
that potential shoreline hardening that may occur under the Talbot County Bill above
the MHWL for erosion control measures or structures could prevent the natural
migration of habitat and reduce the overall ability of the shoreline and Critical Area to
buffer against flood and storm impacts. Further, the hardening of the shoreline above
the MHWL will increase the probability of toe scour below the shoreline erosion control
structure. The installation of gray infrastructure (i.e. revetment/sea wall) above the
Mean High Water Line (MHWL) will further diminish the natural beach and/or wetland
habitat below and adjacent to the hardened structure.

● Through its work and partnerships to implement natural shoreline projects for
community resilience, support the use of living shorelines for erosion control, and
provide technical assistance to property owners, the Department of Natural Resources
(DNR) shares goals with the Department of the Environment (MDE) under their
jurisdiction of the Living Shorelines Protection Act. The DNR’s work on climate
adaptation and habitat migration directly informs the prioritization of nature-based
projects such as living shorelines to help address escalating risks from extreme
weather and climate-related events, including storms and sea level rise. Such projects
support the ability of habitats to naturally change over time as conditions evolve.

● Deep rooted persistent native plants such as those used in living shoreline projects
are known to hold soils in place and reduce erosion. Steep unvegetated sandy banks
provide important habitat for a number of insects and bird species (i.e. puritan tiger
beetle, belted kingfisher, etc). Hardening, whether above or below the MHWL, will
result in habitat fragmentation and impacts on the adjacent shoreline by changing how
water and sediment moves through the system. Many areas of the shoreline where
living shoreline erosion control applications would be anticipated to be successful are
also areas where wetland and near-shore habitat migration is anticipated to provide
long-term resilience benefits to both the adjacent properties and communities and to
state natural resources.
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